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J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations and Executive
Order 14096: Revitalizing Our Nation’s
Commitment to Environmental Justice

for All

EPA believes that it is not practicable
to assess whether the human health or
environmental conditions that exist
prior to this action result in
disproportionate and adverse effects on
communities with environmental justice
concerns. The Economic Analysis for
the Final Rule includes information
about the data limitations and
uncertainties that exist regarding both
baseline environmental conditions and
how stakeholders, including certifying
authorities, may respond to this final
rule.

The Agency recognizes that the
burdens of environmental pollution
disproportionately fall on certain
communities with environmental justice
concerns, and EPA is responsive to
environmental justice concerns through
multiple provisions in this rule.

One of the ways the Agency addresses
environmental justice concerns through
the final rule is through the pre-filing
meeting request requirement, which
provides a mechanism to ensure
certifying authorities can request and
receive information needed to protect
their water resources and ensure the
activity will comply with applicable
water quality requirements, including
through consideration of information
and input from potentially affected
communities with environmental justice
concerns during early engagement. In
addition to informing the certification
process, this also advances the goals of
Executive Order 14096, including
“meaningful involvement.”

Additionally, the final rule empowers
certifying authorities to make a well-
informed decision that may affect
communities with environmental justice
concerns because under the final rule,
the certifying authority can determine
the additional contents of requests for
certification (as long as those contents
are relevant to the water quality-related
impacts from the activity and are
identified prior to when a project
proponent submits a request). Starting
the certifying authority’s review of a
request for certification with the
necessary information about water
quality-related impacts from the activity
promotes environmental justice and
transparency in the certification
process. This also enables certifying
authorities to share a greater level of
detail with the public (including any
communities that may be impacted by a

proposed project), so that participants in
the public notice and comment process
can provide better informed input.121

Under the final rule’s collaborative
approach for determining the reasonable
period of time, certifying authorities can
take the needs of potentially affected
communities into account when
determining the amount of time they
need to review and evaluate the
potential impacts of a proposed project
on the communities’ water resources
(e.g., a certifying authority may suggest
a longer reasonable period of time to
facilitate outreach to communities or to
conduct studies on a proposed project’s
impact on local communities).
Additionally, the “activity” approach
for scope of review has the potential to
benefit communities with
environmental justice concerns by
ensuring that the certifying authority
can broadly review the potential water
quality impacts on affected
communities.

Furthermore, the TAS provisions for
section 401 as a whole or only for
section 401(a)(2) give Tribes additional
options to obtain TAS, as well as more
opportunities to provide input and
voice any water quality concerns during
the section 401 process. Lastly, when
EPA is acting as the certifying authority,
the Agency is finalizing the proposed
updates to the public notice provision to
facilitate participation by the broadest
number of potentially interested
stakeholders, including communities
with environmental justice concerns.

The information supporting this
Executive order review, including a
description of data limitations and
uncertainties, is contained in the
Economic Analysis for the Final Rule,
which can be found in the docket for
this action and is briefly summarized in
section V in this preamble.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
EPA will submit a rule report to each
House of Congress and to the
Comptroller General of the United
States. This action is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects
40 CFR Part 121

Environmental protection,
Administrative practice and procedure,
Intergovernmental relations, Water
pollution control.

121 Under CWA section 401(a)(1), certifying
authorities are required to establish procedures for
public notice and, to the extent it deems
appropriate, procedures for public hearings. 33
U.S.C. 1341(a)(1).

40 CFR Part 122

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous substances, Reporting and
recordkeeping requirements, Water
pollution control.

40 CFR Part 124

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous waste,
Indians—lands, Reporting and
recordkeeping requirements, Water
pollution control, Water supply.

Michael S. Regan,
Administrator.

For the reasons set forth in the
preamble, EPA amends 40 CFR parts
121, 122, and 124 as follows:

m 1. Revise part 121 to read as follows:

PART 121—STATE CERTIFICATION OF
ACTIVITIES REQUIRING A FEDERAL
LICENSE OR PERMIT

Sec.

Subpart A—General

121.1
121.2
121.3
121.4
121.5
121.6
121.7

Definitions.

When certification is required.

Scope of certification.

Pre-filing meeting requests.

Request for certification.

Reasonable period of time.

Certification decisions.

121.8 Extent of Federal agency review.

121.9 Failure or refusal to act.

121.10 Modification to a grant of
certification.

121.11 Requirements for Indian Tribes to
administer a water quality certification
program.

Subpart B—Neighboring Jurisdictions

121.12 Notification to the Regional
Administrator.

121.13 Determination of effects on
neighboring jurisdictions.

121.14 Objection from notified neighboring
jurisdiction and request for a public
hearing.

121.15 Public hearing and Federal agency
evaluation of objection.

Subpart C—Certification by the
Administrator

121.16 When the Administrator certifies.
121.17 Public notice and hearing.

Subpart D—Review and Advice
121.18 Review and advice.
Subpart E—Severability
121.19 Severability

Authority: 33 U.S.C. 1251 et seq.

Subpart A—General

§121.1 Definitions.

As used in this part, the following
terms shall have the meanings
indicated:
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(a) Administrator means the
Administrator, Environmental
Protection Agency (EPA).

(b) Certifying authority means the
entity responsible for certifying
compliance with applicable water
quality requirements in accordance with
Clean Water Act section 401.

(c) Federal agency means any agency
of the Federal Government to which
application is made for a Federal license
or permit that is subject to Clean Water
Act section 401.

(d) Federal Indian Reservation, Indian
reservation, or reservation means all
land within the limits of any Indian
reservation under the jurisdiction of the
United States Government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation.

(e) Indian Tribe or Tribe means any
Indian Tribe, band, group, or
community recognized by the Secretary
of the Interior and exercising
governmental authority over a Federal
Indian Reservation.

(f) License or permit means any
license or permit issued or granted by
an agency of the Federal Government to
conduct any activity which may result
in any discharge into waters of the
United States.

(g) Neighboring jurisdiction means
any state, or Tribe with treatment in a
similar manner as a state for Clean
Water Act section 401 in its entirety or
only for Clean Water Act section
401(a)(2), other than the jurisdiction in
which the discharge originates or will
originate.

(h) Project proponent means the
applicant for a Federal license or
permit, or the entity seeking
certification.

(i) Regional Administrator means the
Regional designee appointed by the
Administrator, Environmental
Protection Agency.

(j) Water quality requirements means
any limitation, standard, or other
requirement under sections 301, 302,
303, 306, and 307 of the Clean Water
Act, any Federal and state or Tribal laws
or regulations implementing those
sections, and any other water quality-
related requirement of state or Tribal
law.

§121.2 When certification is required.
Certification or waiver is required for
any Federal license or permit that
authorizes any activity which may
result in any discharge from a point
source into waters of the United States.

§121.3 Scope of certification.

(a) When a certifying authority
reviews a request for certification, the

certifying authority shall evaluate
whether the activity will comply with
applicable water quality requirements.
The certifying authority’s evaluation is
limited to the water quality-related
impacts from the activity subject to the
Federal license or permit, including the
activity’s construction and operation.

(b) Consistent with the scope of
review identified in paragraph (a) of this
section, a certifying authority shall
include any conditions in a grant of
certification necessary to assure that the
activity will comply with applicable
water quality requirements.

§121.4 Pre-filing meeting requests.

The project proponent shall request a
pre-filing meeting with the certifying
authority at least 30 days prior to
submitting a request for certification in
accordance with the certifying
authority’s applicable submission
procedures, unless the certifying
authority waives or shortens the
requirement for a pre-filing meeting
request.

§121.5 Request for certification.

(a) Where a project proponent is
seeking certification from any certifying
authority, the request for certification
shall include the following minimum
contents:

(1) If the request for certification is for
an individual Federal license or permit,
it shall be in writing, signed, and dated
and shall include the following:

(i) A copy of the Federal license or
permit application submitted to the
Federal agency; and

(ii) Any readily available water
quality-related materials that informed
the development of the application.

(2) If the request for certification is for
the issuance of a general Federal license
or permit, it shall be in writing, signed,
and dated and shall include the
following:

(i) A copy of the draft Federal license
or permit; and

(ii) Any readily available water
quality-related materials that informed
the development of the draft Federal
license or permit.

(b) Where a project proponent is
seeking certification from the Regional
Administrator, if not already included
in the request for certification in
accordance with paragraph (a) of this
section, a request for certification shall
also include the following, as
applicable:

(1) A description of the proposed
activity, including the purpose of the
proposed activity and the type(s) of
discharge(s) that may result from the
proposed activity;

(2) The specific location of any
discharge(s) that may result from the
proposed activity;

(3) A map or diagram of the proposed
activity site, including the proposed
activity boundaries in relation to local
streets, roads, and highways;

(4) A description of current activity
site conditions, including but not
limited to relevant site data,
photographs that represent current site
conditions, or other relevant
documentation;

(5) The date(s) on which the proposed
activity is planned to begin and end
and, if known, the approximate date(s)
when any discharge(s) may commence;

(6) A list of all other Federal,
interstate, Tribal, state, territorial, or
local agency authorizations required for
the proposed activity and the current
status of each authorization; and

(7) Documentation that a pre-filing
meeting request was submitted to the
certifying authority in accordance with
applicable submission procedures,
unless the pre-filing meeting request
requirement was waived.

(c) Where a project proponent is
seeking certification from a certifying
authority other than the Regional
Administrator, and that certifying
authority has identified contents of a
request for certification in addition to
those identified in paragraph (a) of this
section that are relevant to the water
quality-related impacts from the
activity, the project proponent shall
include in the request for certification
those additional contents identified
prior to when the request for
certification is made.

(d) Where a project proponent is
seeking certification from a certifying
authority other than the Regional
Administrator, and that certifying
authority has not identified contents of
a request for certification in addition to
those identified in paragraph (a) of this
section that are relevant to the water
quality-related impacts from the
activity, the project proponent shall
include in the request for certification
those additional contents identified in
paragraph (b) of this section.

§121.6 Reasonable period of time.

(a) The reasonable period of time
begins on the date that the certifying
authority receives a request for
certification, as defined in § 121.5, in
accordance with the certifying
authority’s applicable submission
procedures. The certifying authority
shall send written confirmation to the
project proponent and Federal agency of
the date that the request for certification
was received.
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(b) The Federal agency and the
certifying authority may jointly agree in
writing to the reasonable period of time
for the certifying authority to act on the
request for certification, provided the
reasonable period of time does not
exceed one year from the date that the
request for certification was received.
Such written agreements may establish
categorical reasonable periods of time.

(c) If the Federal agency and the
certifying authority do not agree in
writing on the length of the reasonable
period of time, the reasonable period of
time shall be six months.

(d) If a longer period of time is
necessary to accommodate the certifying
authority’s public notice procedures or
force majeure events (including, but not
limited to, government closure or
natural disasters), upon written
notification by the certifying authority
to the Federal agency prior to the end
of the reasonable period of time, the
reasonable period of time shall be
extended by the period of time
necessitated by public notice
procedures or the force majeure event.
In such written notification to the
Federal agency, the certifying authority
shall identify how much additional time
is required and provide a justification
for such extension. Such an extension
shall not cause the reasonable period of
time to exceed one year from the date
that the request for certification was
received.

(e) The Federal agency and certifying
authority may agree in writing to extend
the reasonable period of time for any
reason, provided that the extension
shall not cause the reasonable period of
time to exceed one year from the date
that the request for certification was
received.

§121.7 Certification decisions.

(a) A certifying authority may act on
a request for certification in one of four
ways: grant certification, grant
certification with conditions, deny
certification, or expressly waive
certification.

(b) A certifying authority shall act on
a request for certification within the
scope of certification and within the
reasonable period of time.

(c) A grant of certification shall be in
writing and should include the
following:

(1) Identification of the decision as a
grant of certification;

(2) Identification of the applicable
Federal license or permit;

(3) A statement that the activity will
comply with water quality
requirements; and

(4) An indication that the certifying
authority complied with its public

notice procedures established pursuant
to Clean Water Act section 401(a)(1).

(d) A grant of certification with
conditions shall be in writing and
should include the following:

(1) Identification of the decision as a
grant of certification with conditions;

(2) Identification of the applicable
Federal license or permit;

(3) A statement explaining why each
of the included conditions is necessary
to assure that the activity will comply
with water quality requirements; and

(4) An indication that the certifying
authority complied with its public
notice procedures established pursuant
to Clean Water Act section 401(a)(1).

(e) A denial of certification shall be in
writing and should include the
following:

(1) Identification of the decision as a
denial of certification;

(2) Identification of the applicable
Federal license or permit;

(3) A statement explaining why the
certifying authority cannot certify that
the activity will comply with water
quality requirements, including but not
limited to a description of any missing
water quality-related information if the
denial is based on insufficient
information; and

(4) An indication that the certifying
authority complied with its public
notice procedures established pursuant
to Clean Water Act section 401(a)(1).

(f) An express waiver shall be in
writing and should include the
following:

(1) Identification of the decision as an
express waiver of certification;

2) Identification of the applicable
Federal license or permit;

(3) A statement that the certifying
authority expressly waives its authority
to act on the request for certification;
and

(4) An indication that the certifying
authority complied with its public
notice procedures established pursuant
to Clean Water Act section 401(a)(1).

(g) If the certifying authority
determines that no water quality
requirements are applicable to the
activity, the certifying authority shall
grant certification.

§121.8 Extent of Federal agency review.
To the extent a Federal agency verifies
compliance with the requirements of
Clean Water Act section 401, its review
is limited to whether: the appropriate
certifying authority issued the
certification decision; the certifying
authority confirmed it complied with its
public notice procedures established
pursuant to Clean Water Act section
401(a)(1); and the certifying authority
acted on the request for certification
within the reasonable period of time.

§121.9 Failure or refusal to act.

(a) The certification requirement shall
be waived only if a certifying authority
fails or refuses to act on a request for
certification within the reasonable
period of time.

(b) If the Federal agency determines
that the certifying authority did not act
on a request for certification within the
reasonable period of time, the Federal
agency shall promptly notify the
certifying authority and project
proponent in writing that the
certification requirement has been
waived in accordance with § 121.8.
Such notice shall satisfy the project
proponent’s requirement to obtain
certification.

§121.10 Modification to a grant of
certification.

(a) Provided that the Federal agency
and the certifying authority agree in
writing that the certifying authority may
modify a grant of certification (with or
without conditions), the certifying
authority may modify only the agreed-
upon portions of the certification. The
certifying authority is not required to
obtain the Federal agency’s agreement
on the language of the modification.

(b) The certifying authority shall not,
through a modification pursuant to
paragraph (a) of this section:

(1) Revoke a grant of certification
(with or without conditions); or

(2) Change a grant of certification
(with or without conditions) into a
denial or waiver of certification.

§121.11 Requirements for Indian Tribes to
administer a water quality certification
program.

(a) The Regional Administrator may
accept and approve a Tribal application
for purposes of administering a water
quality certification program if the Tribe
meets the following criteria:

(1) The Indian Tribe is recognized by
the Secretary of the Interior and meets
the definitions in § 121.1(d) and (e);

(2) The Indian Tribe has a governing
body carrying out substantial
governmental duties and powers;

(3) The water quality certification
program to be administered by the
Indian Tribe pertains to the
management and protection of water
resources that are within the borders of
the Indian reservation and held by the
Indian Tribe, within the borders of the
Indian reservation and held by the
United States in trust for Indians, within
the borders of the Indian reservation
and held by a member of the Indian
Tribe if such property interest is subject
to a trust restriction on alienation, or
otherwise within the borders of the
Indian reservation; and
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(4) The Indian Tribe is reasonably
expected to be capable, in the Regional
Administrator’s judgment, of carrying
out the functions of an effective water
quality certification program in a
manner consistent with the terms and
purposes of the Clean Water Act and
applicable regulations in this chapter.

(b) Requests by an Indian Tribe for
administration of a water quality
certification program should be
submitted to the appropriate EPA
Regional Administrator. The application
shall include the following information,
provided that where the Tribe has
previously qualified for eligibility or
“treatment as a state” under another
EPA-administered program, the Tribe
need only provide the required
information that has not been submitted
in a previous application:

(1) A statement that the Tribe is
recognized by the Secretary of the
Interior.

(2) A descriptive statement
demonstrating that the Tribal governing
body is currently carrying out
substantial governmental duties and
powers over a defined area. The
statement should:

(i) Describe the form of Tribal
government,;

(ii) Describe the types of
governmental functions currently
performed by the Tribal governing body
such as, but not limited to, the exercise
of police powers affecting (or relating to)
the health, safety, and welfare of the
affected population, taxation, and the
exercise of the power of eminent
domain; and

(iii) Identify the source of the Tribal
government’s authority to carry out the
governmental functions currently being
performed.

(3) A descriptive statement of the
Tribe’s authority to regulate water
quality. The statement should include:

(i) A map or legal description of the
area over which the Tribe asserts
authority to regulate surface water
quality; and

(ii) A statement by the Tribe’s legal
counsel or equivalent official that
describes the basis for the Tribe’s
assertion of authority and may include
copies of documents such as Tribal
constitutions, by-laws, charters,
executive orders, codes, ordinances,
and/or resolutions that support the
Tribe’s assertion of authority.

(4) A narrative statement describing
the capability of the Indian Tribe to
administer an effective water quality
certification program. The narrative
statement should include:

(i) A description of the Indian Tribe’s
previous management experience that
may include the administration of

programs and services authorized by the
Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450, et seq.), the Indian Mineral
Development Act (25 U.S.C. 2101, et
seq.), or the Indian Sanitation Facility
Construction Activity Act (42 U.S.C.
2004a);

(ii) A list of existing environmental or
public health programs administered by
the Tribal governing body and copies of
related Tribal laws, policies, and
regulations;

(iii) A description of the entity (or
entities) which exercise the executive,
legislative, and judicial functions of the
Tribal government;

(iv) A description of the existing, or
proposed, agency of the Indian Tribe
which will assume primary
responsibility for establishing and
implementing a water quality
certification program; and

(v) A description of the technical and
administrative capabilities of the staff to
administer and manage an effective
water quality certification program or a
plan which proposes how the Tribe will
acquire additional administrative and
technical expertise. The plan must
address how the Tribe will obtain the
funds to acquire the administrative and
technical expertise.

(5) Additional documentation
required by the Regional Administrator
which, in the judgment of the Regional
Administrator, is necessary to support a
Tribal application.

(c) The procedure for processing a
Tribe’s application is as follows:

(1) The Regional Administrator shall
process an application of an Indian
Tribe submitted pursuant to paragraph
(b) of this section in a timely manner.
The Regional Administrator shall
promptly notify the Indian Tribe of
receipt of the application.

(2) Except as provided in paragraph
(c)(4) of this section, within 30 days
after receipt of the Tribe’s application,
the Regional Administrator shall
provide appropriate notice. The notice
shall:

(i) Include information on the
substance and basis of the Tribe’s
assertion of authority to regulate the
quality of reservation waters;

(ii) Be provided to all appropriate
governmental entities; and

(iii) Provide 30 days for comments to
be submitted on the Tribal application.
Comments shall be limited to the Tribe’s
assertion of authority.

(3) If a Tribe’s asserted authority is
subject to a competing or conflicting
claim, the Regional Administrator, after
due consideration, and in consideration
of other comments received, shall
determine whether the Tribe has

adequately demonstrated that it meets
the requirements of paragraph (a)(3) of
this section.

(4) Where, after November 27, 2023,
EPA has determined that a Tribe
qualifies for treatment in a similar
manner as a state for the Clean Water
Act section 303(c) Water Quality
Standards Program, Clean Water Act
section 303(d) Impaired Water Listing
and Total Maximum Daily Loads
Program, Clean Water Act section 402
National Pollutant Discharge
Elimination System Program, or Clean
Water Act section 404 Dredge and Fill
Permit Program, and has provided
notice and an opportunity to comment
on the Tribe’s assertion of authority to
appropriate governmental entities as
part of its review of the Tribe’s prior
application, no further notice to
governmental entities, as described in
paragraph (c)(2) of this section, shall be
provided with regard to the same Tribe’s
application for the water quality
certification program, unless the
application presents to the EPA
Regional Administrator different
jurisdictional issues or significant new
factual or legal information relevant to
jurisdiction.

(5) Where the Regional Administrator
determines that a Tribe meets the
requirements of this section, they shall
promptly provide written notification to
the Indian Tribe that the Tribe is
authorized to administer the water
quality certification program.

(d) An Indian Tribe may submit a
Tribal application for purposes of
administering only the Clean Water Act
section 401(a)(2) portion of a water
quality certification program.

Subpart B—Neighboring Jurisdictions

§121.12 Notification to the Regional
Administrator.

(a) Within five days of the date that
it has received both the application and
either a certification or waiver for a
Federal license or permit, the Federal
agency shall provide written
notification to the appropriate Regional
Administrator.

(1) The notification shall include a
copy of the certification or waiver and
the application for the Federal license or
permit.

(2) The notification shall also contain
a general description of the proposed
project, including but not limited to the
Federal license or permit identifier,
project location (e.g., latitude and
longitude), a project summary including
the nature of any discharge and size or
scope of activity, and whether the
Federal agency is aware of any
neighboring jurisdiction providing
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comment about the project. If the
Federal agency is aware that a
neighboring jurisdiction provided
comment about the project, it shall
include a copy of those comments in the
notification.

(b) If the Regional Administrator
determines there is a need for
supplemental information to make a
determination about potential
neighboring jurisdiction effects
pursuant to Clean Water Act section
401(a)(2), the Regional Administrator
may make a written request to the
Federal agency that such information be
provided in a timely manner for EPA’s
determination, and the Federal agency
shall obtain that information from the
project proponent and forward the
additional information to the
Administrator within such timeframe.

(c) The Regional Administrator may
enter into an agreement with a Federal
agency regarding the manner of this
notification process and the provision of
supplemental information.

§121.13 Determination of effects on
neighboring jurisdictions.

(a) Within 30 days after the Regional
Administrator receives notice in
accordance with §121.12(a), the
Regional Administrator shall determine
whether a discharge from the project
may affect water quality in a
neighboring jurisdiction.

(b) If the Regional Administrator
determines that the discharge from the
project may affect water quality in a
neighboring jurisdiction, within 30 days
after receiving notice in accordance
with §121.12(a), the Regional
Administrator shall notify the
neighboring jurisdiction, the Federal
agency, and the project proponent in
accordance with paragraph (c) of this
section.

(c) Notification from the Regional
Administrator shall be in writing and
shall include:

(1) A statement that the Regional
Administrator has determined that a
discharge from the project may affect
the neighboring jurisdiction’s water
quality;

(2) A copy of the Federal license or
permit application and related
certification or waiver; and

(3) A statement that the neighboring
jurisdiction has 60 days after such
notification to notify the Regional
Administrator and the Federal agency,
in writing, if it has determined that the
discharge will violate any of its water
quality requirements, to object to the
issuance of the Federal license or
permit, and to request a public hearing
from the Federal agency.

(d) A Federal license or permit shall
not be issued pending the conclusion of
the process described in this section,
and §§121.14 and 121.15.

§121.14 Objection from notified
neighboring jurisdiction and request for a
public hearing.

(a) If a neighboring jurisdiction
notified by the Regional Administrator
pursuant to § 121.13(b) determines that
a discharge from the project will violate
any of its water quality requirements, it
shall notify the Regional Administrator
and the Federal agency in accordance
with paragraph (b) of this section within
60 days after receiving such notice from
the Regional Administrator.

(b) Notification from the notified
neighboring jurisdiction shall be in
writing and shall include:

(1) A statement that the notified
neighboring jurisdiction objects to the
issuance of the Federal license or
permit;

(2) An explanation of the reasons
supporting the notified neighboring
jurisdiction’s determination that the
discharge from the project will violate
its water quality requirements,
including but not limited to, an
identification of those water quality
requirements that will be violated; and

(3) A request for a public hearing from
the Federal agency on the notified
neighboring jurisdiction’s objection.

(c) The notified neighboring
jurisdiction may withdraw its objection
prior to the public hearing. If the
notified neighboring jurisdiction
withdraws its objection, it shall notify
the Regional Administrator and the
Federal agency, in writing, of such
withdrawal.

§121.15 Public hearing and Federal
agency evaluation of objection.

(a) Upon a request for hearing from a
notified neighboring jurisdiction in
accordance with § 121.14(b), the Federal
agency shall hold a public hearing on
the notified neighboring jurisdiction’s
objection to the Federal license or
permit, unless the objection is
withdrawn in accordance with
§121.14(c).

(b) The Federal agency shall provide
public notice at least 30 days in advance
of the hearing to interested parties,
including but not limited to the notified
neighboring jurisdiction, the certifying
authority, the project proponent, and
the Regional Administrator.

(c) At the hearing, the Regional
Administrator shall submit to the
Federal agency its evaluation and
recommendation(s) concerning the
objection.

(d) The Federal agency shall consider
recommendations from the notified

neighboring jurisdiction and the
Regional Administrator, and any
additional evidence presented to the
Federal agency at the hearing, and
determine whether additional Federal
license or permit conditions may be
necessary to ensure that any discharge
from the project will comply with the
neighboring jurisdiction’s water quality
requirements. If such conditions may be
necessary, the Federal agency shall
include them in the Federal license or
permit.

(e) If additional Federal license or
permit conditions cannot ensure that
the discharge from the project will
comply with the notified neighboring
jurisdiction’s water quality
requirements, the Federal agency shall
not issue the Federal license or permit.

Subpart C—Certification by the
Administrator

§121.16 When the Administrator certifies.

(a) Certification or waiver by the
Administrator is required where no
state, Tribe, or interstate agency has
authority to give such a certification.

(b) When acting pursuant to this
section, the Administrator shall comply
with the requirements of Clean Water
Act section 401 and this part.

§121.17 Public notice and hearing.

(a) Within 20 days of the date that the
request for certification was received,
the Administrator shall provide public
notice of the request for certification.
Following such public notice, the
Administrator shall provide an
opportunity for public comment.

(b) If the Administrator determines
that a public hearing on a request for
certification is appropriate, the
Administrator shall schedule such
hearing at an appropriate time and place
and, to the extent practicable, give all
interested and potentially affected
parties the opportunity to present
evidence or testimony in person or by
other means.

Subpart D—Review and Advice

§121.18 Review and advice.

Upon the request of any Federal
agency, certifying authority, or project
proponent, the Administrator shall
provide any relevant information on
applicable effluent limitations, or other
limitations, standards, regulations, or
requirements, or water quality criteria,
and shall, when requested by any
Federal agency, certifying authority, or
project proponent, comment on any
methods to comply with such
limitations, standards, regulations,
requirements, or criteria.
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Subpart E—Severability

§121.19 Severability.

The provisions of this part are
separate and severable from one
another. If any provision is stayed or
determined to be invalid, the remaining
provisions shall continue in effect.

PART 122—EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

m 2. The authority citation for part 122
continues to read as follows:

Authority: The Clean Water Act, 33 U.S.C.
1251 et seq.

m 3. Amend §122.4 by revising
paragraph (b) to read as follows:

§122.4 Prohibitions (applicable to State
NPDES programs, see § 123.25).
* * * * *

(b) When the applicant is required to
obtain a State or other appropriate
certification under section 401 of the
CWA and that certification has not been

obtained or waived,;
* * * * *

m 4. Amend § 122.44 by revising
paragraph (d)(3) to read as follows:

§122.44 Establishing limitations,
standards, and other permit conditions
(applicable to State NPDES programs, see

§123.25).
(d] * % %

(3) Conform to the conditions in a
State certification under section 401 of
the CWA when EPA is the permitting
authority;

* * * * *

m 5. Amend § 122.62 by revising
paragraph (a)(3)(iii) to read as follows:

§122.62 Modification or revocation and
reissuance of permits (applicable to State
programs, see § 123.25).

* * * * *

(a)

(3) *

(iii) For changes based upon modified
State certifications of NPDES permits,
see § 121.10 of this chapter.

* * * * *

L
* %

PART 124—PROCEDURES FOR
DECISIONMAKING

m 6. The authority citation for part 124
continues to read as follows:

Authority: Resource Conservation and
Recovery Act, 42 U.S.C. 6901 et seq.; Safe
Drinking Water Act, 42 U.S.C. 300f et seq.;
Clean Water Act, 33 U.S.C. 1251 et seq.;
Clean Air Act, 42 U.S.C. 7401 et seq.

m 7. Amend § 124.53 by revising
paragraphs (b) through (e) to read as
follows:

§124.53 State certification.

* * * * *

(b) Consistent with the requirements
set forth in §§121.4 and 121.5 of this
chapter, applications for individual
permits may be forwarded by the
Regional Administrator to the certifying
State agency with a request to act on the
request for certification consistent with
§ 121.7 of this chapter.

(c) If State certification has not been
requested by the time the draft permit
is prepared, the Regional Administrator
shall send the certifying State agency a
request for certification consistent with
§ 121.5 of this chapter and include a
copy of the draft permit.

(d) State certification shall be granted
or denied within the reasonable period
of time as required under CWA section
401(a)(1). The State shall send a notice
of its action, including a copy of any
certification, to the applicant and the
Regional Administrator.

(e) State certification on a draft permit
may include a statement of the extent to
which each condition of the draft permit
can be made less stringent without
violating the requirements of State law,
including water quality standards.

m 8. Amend § 124.54 by revising
paragraphs (a) and (b) to read as follows:

§124.54 Special provisions for State
certification and concurrence on
applications for section 301(h) variances.

(a) When an application for a permit
incorporating a variance request under
CWA section 301(h) is submitted to a
State, the appropriate State official shall
either:

(1) Deny the request for the CWA
section 301(h) variance (and so notify

the applicant and EPA) and, if the State
is an approved NPDES State and the
permit is due for reissuance, process the
permit application under normal
procedures; or

(2) Forward a copy of the certification
required under CWA section 401(a)(1) to
the Regional Administrator.

(b) When EPA issues a tentative
decision on the request for a variance
under CWA section 301(h), and no
certification has been received under
paragraph (a) of this section, the
Regional Administrator shall forward
the tentative decision to the State. If the
State fails to deny or grant certification
and concurrence under paragraph (a) of
this section within the reasonable
period of time provided in CWA section
401(a)(1), certification shall be waived
and the State shall be deemed to have
concurred in the issuance of a CWA

section 301(h) variance.
* * * * *

m 9. Amend § 124.55 by:
W a. Revising paragraph (a);
m b. Removing paragraph (b);
B c. Redesignating paragraphs (c)
through (f) as paragraphs (b) through (e),
respectively; and
m d. Revising newly redesignated
paragraphs (b) and (c).

The revisions read as follows:

§124.55 Effect of State certification.

(a) When certification is required
under CWA section 401(a)(1), no final
permit shall be issued:

(1) If certification is denied; or

(2) Unless the final permit
incorporates the conditions specified in
the certification.

(b) A State may not condition or deny
a certification on the grounds that State
law allows a less stringent permit
condition.

(c) A condition in a draft permit may
be changed during agency review in any
manner consistent with a corresponding
certification. No such changes shall
require EPA to submit the permit to the
State for recertification.

* * * * *
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